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The UK as a ‘union state’

§ Historical plurinational ‘state of Union’ – “four 
nations”

§ From 1999, profoundly asymmetric 
devolution - “a project of the parts, not the 
whole” (Jeffery)

§ Westminster parliamentary sovereignty 
unaffected by devolution
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Scottish Self-Government & Democratic Legitimacy
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Referendum 2014: 
“Should Scotland be an independent country?"
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Challenge 1: 
A ‘national’ 
vote in a 

plurinational
state

Referendum 2016: 
“Should the United Kingdom remain a member of the European Union

or leave the European Union?”
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“We continue to make the point at every opportunity that 
the UK Government cannot agree the UK’s position on the 
Withdrawal Agreement or the Political Declaration with 
the EU27 without the involvement of the devolved 
administrations. 

Given the future relationship will cover a number of 
matters within our devolved competence and crucial 
matters that will impact on the citizens of Wales and 
Scotland, it is essential we are involved.”

CARWYN JONES (FM WALES) & 
NICOLA STURGEON (FM SCOTLAND)

JOINT LETTER, 15 NOV 2018

Challenge 2: 
Trying (& failing) to 

influence Brexit 
negotiations



Challenge 3: 
Managing divergence via 
“common frameworks”

152 areas where EU law 
intersected with devolved 
competence >
q 3 legislative frameworks
q 29 non-legislative frameworks
q 120 no framework required
q 3 areas where competence 

disputed



Challenge 4:
The United Kingdom Internal Market Act

qNew Spending Powers
qRecentralisation of state aid
qMarket Access Commitment for goods/services:

§ Non-discrimination
§ Mutual recognition

‘…where parts of the UK pursue separate policies, the scale of the
intended public benefit of local measures might not be fully realised due
to the more limited number of goods and services to which the policy
applies… This could mean that societal benefits that could otherwise
have occurred, were it not for mutual recognition, would be foregone.’

HMG Impact assessment of UKIM Bill
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Challenge 
5: Wither 
the Sewel 
Convention?

qDevolution did not change legal authority 
of UK parliament…

“But it is recognised that the Parliament of the 
United Kingdom will not normally legislate with 
regard to devolved matters without the consent 
of the Scottish Parliament”

(Scotland Act, as amended in 2016)

“Scottish sentiment was completely ignored by the UK government 
through the entirety of the Brexit process. Minor but important proof 
of this comes from the de facto collapse of the Sewel Convention: 
the devolution-era constitutional principle that the powers of the 
Scottish parliament would not be adjusted without that parliament’s 
consent. In pre-Brexit times, including the period in which I was 
Constitution Director, enormous care was taken not to break the 
convention. During Brexit, it was flouted so routinely that it has now 
effectively ceased to exist.”

Ciaran Martin
Constitution Director in the Cabinet Office 2011-2014 



The Independence Alternative?

Scottish Government’s  
Supreme Court Reference:

“Does the provision of the proposed 
Scottish Independence Referendum 
Bill that provides that the question to 
be asked in a referendum would be 
“Should Scotland be an independent 
country?” relate to reserved matters? 
In particular, does it relate to: (i) the 
Union of the Kingdoms of Scotland 
and England; and/or (ii) the Parliament 
of the United Kingdom?”
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